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ISSUES PRESENTED FOR REVIEW 

 The State has filed a Petition for Discretionary Review 

based upon the provisions of RAP 13.4 (b)(1), (3) and (4).  

 The State claims that the Court of Appeals decision en-

tered on November 2, 2021 (unpublished No. 37121-2-III) con-

flicts with the holding in State v. Ramos, 187 Wn.2d 420, 387 

P.3d 650 (2017). 

 The State has phrased the issue as: 

How should a resentencing court con-

sider the facts of the crime and the in-

put of victims and their survivors in 

imposing sentence on a person who 

committed multiple murders and other 

serious violent offenses as a teenager? 

 

 The State also poses a second question: 

May a court impose a more severe sen-

tence on a teenager convicted of multi-

ple murders, who remains a moderate 

risk to reoffend, than on a teenager 

convicted of a single murder, who is at 

low risk to reoffend? 
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STATEMENT OF THE CASE 

 

Fifteen (15) year-old Jeremiah James Gilbert shot and 

killed Robert Gresham and Loren Evans on September 20, 1992 

in Klickitat County, Washington.  He was also accused of other 

multiple offenses including first degree assault against Farrell 

Harris.  (CP 1-8) 

A decline hearing was held prior to the filing of an Infor-

mation on October 28, 1992.  The juvenile court administrator 

prepared a report for that hearing based upon the eight (8) criteria 

in Kent v. United States, 383 U.S. 541, 86 S. Ct. 1045, 16 L. 

Ed.2d 84 (1966).  That evaluation stated:   

The murders were not planned but ra-

ther appeared to be an impulsive reac-

tion to being confronted during the at-

tempted truck theft.  The probation re-

port presented at his decline hearing 

noted that he did not meet the Kent cri-

teria for sophistication and maturity 

and his ability to process information 

and his decision-making capacity was 

not the same as an adult’s capacity.  

This perspective was echoed in the tes-

timony of the Klickitat County Juve-
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nile Court Administrator who com-

mented that he was not particularly so-

phisticated or mature beyond his age.  

His alcohol use was a factor as it ap-

peared to be associated with declines 

in his school performance and increas-

ing difficulties in his family life.   

 

(CP 20) (Emphasis added.) 

Following a jury trial Judgment and Sentence was entered 

on June 7, 1993.  The trial court imposed a sentence of life in 

prison without possibility of parole (LWOP) on aggravated first-

degree murder.  A sentence of two hundred and eighty (280) 

months was imposed on first degree murder and ran consecu-

tively to the aggravated murder conviction.  The sentences on the 

other offenses were run concurrently with one another and con-

current with the aggravated murder offense.  (CP 9) 

Mr. Gilbert’s case was eventually remanded to Klickitat 

County Superior Court for resentencing based upon Miller v. Al-

abama, 567 U.S. 460, 132 S. Ct. 2455, 183 L. Ed.2d 407 (2012).   
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The resentencing court, believing it was constrained to im-

posing a twenty-five (25) year minimum sentence on the aggra-

vated murder conviction amended the Judgment and Sentence as 

to that conviction, only.  The consecutive sentence of two hun-

dred and eighty (280) months for the first-degree murder convic-

tion was re-imposed. (CP 52) 

Mr. Gilbert filed a Notice of Appeal on September 22, 

2015.  

The Court of Appeals affirmed the resentencing court in 

an unpublished opinion noted at 3 Wn. App.2d 1007 (2018).   

The Supreme Court accepted Mr. Gilbert’s Petition for 

Discretionary Review (PDR) and rendered a decision on April 4, 

2019 remanding the case for a second resentencing hearing.  See:  

State v. Gilbert, 193 Wn.2d 169 (2019).   

The State’s opening statement at the second resentencing 

hearing set forth the groundwork for the victim impact state-

ments and the Court’s ultimate ruling when the prosecutor said: 
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… This is not a result of transient im-

maturity in any fashion.  This is a result 

of a blackened heart that led to the 

death of two individuals in one - one of 

the most gruesome imaginable ways - 

an execution while a person is begging 

for their life. 

(RP 15, l. 24 to RP 16, l. 3) 

 

In its ruling the Court concluded: “This crime was not a 

result of transient immaturity; but the actions of a cold and cal-

culated, heartless murder.” (RP 186, l. 25 to RP 187, l. 5; Appen-

dix “A”) 

The second resentencing hearing was held on September 

24, 2019.  A Second Amended Judgment and Sentence was en-

tered that same date.  The only change from the Amended Judg-

ment and Sentence was a reduction on the first-degree murder 

conviction from two hundred and eighty (280) months to two 

hundred and forty (240) months.  (CP 475) 
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Mr. Gilbert filed his Notice of Appeal on October 14, 

2019.  (CP 487) 

The Court of Appeals reversed the trial court’s de facto 

life sentence and remanded the case for a third resentencing hear-

ing.  

The State filed a Petition for Discretionary Review on De-

cember 2, 2021.  

ARGUMENT 

 

Constitutional Art. I, § 35 

 The State’s initial issue involves a balancing of victims’ 

rights and the facts surrounding the criminal offense(s).  

Const. art. I, § 35 states: 

Effective law enforcement depends on 

cooperation from victims of crime. To 

ensure victims a meaningful role in the 

criminal justice system and to accord 

them due dignity and respect, victims 

of crime are hereby granted the follow-

ing basic and fundamental rights.  

 

Upon notifying the prosecuting attor-

ney, a victim of a crime charged as a 



7 

felony shall have the right to be in-

formed of and, subject to the discretion 

of the individual presiding over the 

trial or court proceedings, attend trial 

and all other court proceedings the de-

fendant has the right to attend, and to 

make a statement at sentencing and at 

any proceeding where the defendant's 

release is considered, subject to the 

same rules of procedure which govern 

the defendant's rights. In the event the 

victim is deceased, incompetent, a mi-

nor, or otherwise unavailable, the pros-

ecuting attorney may identify a repre-

sentative to appear to exercise the vic-

tim's rights. This provision shall not 

constitute a basis for error in favor of a 

defendant in a criminal proceeding nor 

a basis for providing a victim or the 

victim's representative with court ap-

pointed counsel. 

 

There can be no argument that the victim statements made 

during Mr. Gilbert’s resentencing hearing were authorized pur-

suant to the constitutional provision. Their statements reflect the 

deep and lasting impact that Mr. Gilbert’s offenses had on them 

individually and as a family.  

The underlying facts of the respective offenses represent 

the basis for the victim’s statements. Nevertheless, a sentencing 



8 

court must strike a balance when making a determination as to 

whether or not a particular sentence falls within the ambit of con-

stitutionality.  

Both the Eighth Amendment to the United States Consti-

tution and Const. art I, § 14 decry cruel and/or unusual punish-

ment.  

The Eighth Amendment prohibits mandatory life sen-

tences without possibility of parole for youthful offenders under 

18 years of age who have committed crimes involving homicide. 

An individualized sentencing hearing must take place and the 

court must take into account the attributes of youth and the life 

circumstances of the youth before determining a sentence. Life 

without parole sentences should be the rare exception. This in-

cludes de facto life sentences. See: Miller v. Alabama, 567 U.S. 

460, 132 S. Ct. 2455, 183 L. Ed. 2d 407 (2012).  

Life without possibility of parole sentences for offenders 

under 18 years of age at the time of the crime are unconstitu-
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tional. Such sentences necessarily encompass de facto life sen-

tences. See: State v. Bassett, 192 Wn.2d 67, 428 P.3d 343 (2018); 

see also State v. Haag, 198 Wn.2d 309, 495 P.3d 241 (2021) (ret-

ribution must count for less than mitigating factors when con-

ducting a resentencing hearing). 

Washington ensures that crime victims 

and survivors of victims have a signif-

icant role in the criminal justice system 

through statutes and our state constitu-

tion. See, e.g. ch. 7.69 RCW; CONST. 

art. I, § 35 (Amend. 84). The courts 

have an obligation to vigorously pro-

tect these rights. RCW 7.69.010. How-

ever, these rights are not considered in 

a vacuum; they must be considered to-

gether with the defendant’s due pro-

cess rights. In the event that the crime 

victim(s) impede the defendant’s due 

process rights, the court must make 

every reasonable effort to harmonize 

these distinct rights and to give mean-

ing to all parts of the Washington State 

Constitution. State v. Gentry, 125 

Wn.2d 570, 625, 888 P.2d 1105 

(1995). To the extent that these rights 

are irreconcilable, federal due process 

rights supersede rights arising under 

Washington’s statutes or constitution.  

 

State v. MacDonald, 183 Wn.2d 1, 16, 346 P.3d 748 (2015).  
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 Section I of the Fourteenth Amendment to the United 

States Constitution states, in part: 

No State shall make or enforce any law 

which shall abridge the privileges or 

immunities of citizens of the United 

States; nor shall any State deprive any 

person of life, liberty, or property, 

without due process of law; nor deny 

to any person within its jurisdiction the 

equal protection of the laws.  

 

 Const. art. I, § 3 provides: “No person shall be deprived of 

life, liberty, or property, without due process of law.”  

 The trial court’s oral ruling adversely impacted Mr. Gil-

bert’s due process rights when the court placed undue reliance 

upon the facts of the crime as opposed to Mr. Gilbert’s rehabili-

tation. 

RCW 10.95.030.  

 RCW 10.95.030 (the Miller-fix) provides, in part: 

(3)(a)(i) Any person convicted of the 

crime of aggravated first degree mur-

der for an offense committed prior to 

the person's sixteenth birthday shall be 

sentenced to a maximum term of life 
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imprisonment and a minimum term of 

total confinement of twenty-five years. 

(ii) Any person convicted of the crime 

of aggravated first degree murder for 

an offense committed when the person 

is at least sixteen years old but less 

than eighteen years old shall be sen-

tenced to a maximum term of life im-

prisonment and a minimum term of to-

tal confinement of no less than twenty-

five years. A minimum term of life 

may be imposed, in which case the per-

son will be ineligible for parole or 

early release. 

 

(Emphasis supplied.) 

Mr. Gilbert falls within the parameters of RCW 10.95.030 

(3)(a)(i). He has served the minimum 25 year term on the aggra-

vated first degree murder conviction. The Indeterminate Sen-

tencing Review Board (ISRB) has seen fit to parole him in con-

nection with that conviction. (Appendix “B”) 

The stumbling block in Mr. Gilbert’s case is the compan-

ion conviction of first degree murder. The sentencing courts have 

consistently imposed a consecutive 20 year minimum sentence 

in accord with the provisions of RCW 9.94A.540 (1)(a).  
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Another issue that arises, and which should have applica-

tion insofar as resentencing is concerned, is the provision con-

tained in RCW 9.94A.540 (3) which states: 

(a) Subsection (1)(a) through (d) of 

this section shall not be applied in 

sentencing of juveniles tried as 

adults pursuant to 

RCW 13.04.030(1)(e)(i). 

(b) This subsection (3) applies only to 

crimes committed on or after July 

24, 2005. 

 

The foregoing provision was enacted by Laws of 2005, 

Ch. 437, § 2 (eff. July 24, 2005).  

Mr. Gilbert contends that the legislative enactment of 

RCW 9.94A.540 (3) derives from the decision in Roper v. Sim-

mons, 543 U.S. 551, 125 S. Ct. 1183, 161 L. Ed.2d 1 (2005). His 

position gains credence from the legislative intent set out in § 1 

of that act which states: 

The legislature finds that emerging re-

search on brain development indicates 

that adolescent brains, and thus adoles-

cent intellectual and emotional capa-

bilities, differ significantly from those 

of mature adults. It is appropriate to 

http://app.leg.wa.gov/RCW/default.aspx?cite=13.04.030
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take these differences into considera-

tion when sentencing juveniles tried as 

adults. The legislature further finds 

that applying mandatory minimum 

sentences for juveniles tried as adults 

prevents trial court judges from taking 

these differences into consideration in 

appropriate circumstances. 

 

(Emphasis supplied.) 

It is at this juncture that the trial judge at Mr. Gilbert’s re-

sentencing hearing deviated from what is required in making a 

determination as to transient immaturity.  

A sentencing court must take into consideration the differ-

ence between a child exhibiting “transient immaturity” and the 

other child whose crime reflects “irreparable corruption.” The 

need to do so is set out in Montgomery v. Louisiana, 577 U.S. 

190, 136 S. Ct. 718, 735, 193 L. Ed.2d 599 (2016); see also Ta-

tum v. Arizona, 580 U.S. __, 137 S. Ct. 11, 196 L. Ed. 2d 284 

(2016). where in referring to the consolidated cases, Justice So-

tomayor ruled: 

 



14 

On the record before us, none of the 

sentencing judges address the question 

Miller and Montgomery require a sen-

tencer to ask: whether the petitioner 

was among the very “lowest of juve-

nile offenders, those whose crimes re-

flect permanent incorrigibility.” 

 

This case was stayed pending the decision in State v. An-

derson, 200 Wn.2d 266 (2022) It is of importance to Mr. Gil-

bert’s case and the issues raised by the State. See: fn.8, p. 266: 

Our opinion in Haag, like earlier 

cases, uses the common descriptors 

from landmark United States Supreme 

Court cases on juvenile justice, but we 

take this opportunity to note that some 

echo archaic notions and fail to capture 

the constitutional inquiry. Phrases 

such as “irreparable corruption” and 

“irretrievably depraved character” 

wrongly suggest a juvenile offender's 

innate character determines the consti-

tutionality of their punishment. Roper 

v. Simmons , 543 U.S. 551, 573, 

570, 125 S. Ct. 1183, 161 L. Ed. 2d 

1 (2005). A more accurate—and less 

pejorative—description of the consti-

tutional inquiry is one used in Miller, 

which considers the “hallmark fea-

tures[ of youth, including] immaturity, 

impetuosity, and failure to appreciate 

risks and consequences.” 567 U.S. at 

https://casetext.com/case/roper-v-simmons-3#p573
https://casetext.com/case/roper-v-simmons-3#p573
https://casetext.com/case/roper-v-simmons-3
https://casetext.com/case/roper-v-simmons-3
https://casetext.com/case/roper-v-simmons-3
https://casetext.com/case/miller-v-jackson-12#p477
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477, 132 S. Ct. 2455. In this opinion, 

we strive to frame the inquiry under 

Washington's constitution in these 

terms. The central question under arti-

cle I, section 14 is whether and to what 

extent a juvenile offender's youthful 

characteristics were a factor in the 

commission of their crime(s). This is 

not a binary question; some juvenile 

offenders will be more influenced by 

their youthful characteristics than oth-

ers. Accordingly, sentencing courts 

must meaningfully consider how, if at 

all, a juvenile offender's mitigating 

characteristics of youth affected the 

commission of their crime(s) to deter-

mine whether the juvenile offender is 

less culpable than an adult who en-

gages in the same behavior. 

 

What the trial judge did in rendering his decision that Mr. 

Gilbert’s offenses were not the result of transient immaturity was 

to view those offenses from the standpoint of an adult having 

committed the offenses. It is due to this lapse by the trial court 

that resulted in Mr. Gilbert still be subjected to a de facto life 

sentence.  

 

 

https://casetext.com/case/miller-v-jackson-12#p477
https://casetext.com/case/miller-v-jackson-12
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DE FACTO LIFE SENTENCE 

When a trial court makes a finding that a juvenile offense 

does not reflect transient immaturity it tells that person that: 

1) He/she is the worst of the worst;  

2) You are incorrigible; 

3) You are defective; 

4) You cannot be rehabilitated; 

5) You are a monster; 

6) You are boogieman; 

7) You have forfeited your right to live a free life.  

 

Query: What constitutes a de facto life sentence? 

This Court has previously indicated that a forty-six-year 

minimum term constitutes an unconstitutional de facto life sen-

tence. Mr. Haag requested a twenty-five-year sentence at the re-

sentencing hearing. The State requested a sixty year minimum 

sentence. State v. Haag, supra at 313.  
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 The resentencing court’s imposition of a forty-five-year 

sentence on Mr. Gilbert is also a de facto life sentence.   

 As in Haag, the current resentencing court also placed un-

due emphasis on retribution verses a mitigated sentence.  

 The Haag Court noted at 321-22 that  

The Miller Court made clear that ret-

ribution cannot take precedence in ju-

venile sentencing. See 567 U.S. at 

472, 132 S .Ct. 2455 (“Because ‘[t]he 

heart of the retribution rationale’ re-

lates to an offender's blameworthiness, 

‘the case for retribution is not as strong 

with a minor as with an adult.’” .... 

(quoting Graham, [560 U.S. 48, 71, 

130 S. Ct. 2011, 176 L. Ed.2d 825 

(2010)]) It, instead, focused on the 

“‘mitigating qualities of youth.’” Id. at 

476, 132 S. Ct. 2455 (quoting Johnson 

v. Texas, 509 U.S. 350, 367, 113 S. Ct. 

2658, 125 L. Ed. 2d 290 (1993)). This 

followed the Court's decision in Gra-

ham, where the Court noted that states 

must provide juvenile offenders with 

“some meaningful opportunity to ob-

tain release based on demonstrated 

maturity and rehabilitation.” 560 U.S. 

at 75 (emphasis added); see also Mil-

ler , 567 U.S. at 473, 132 S. Ct. 
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2455 (“Graham 's reasoning impli-

cates any life-without-parole sentence 

imposed on a juvenile.”). 

 

(Emphasis supplied.) 

 As matters now stand, Mr. Gilbert has been subjected to 

the mandatory minimum twenty-five year sentence for his aggra-

vated first degree murder conviction and the mandatory twenty-

year sentence for his first degree murder conviction. The manda-

tory minimums amount to the forty-five year sentence currently 

in effect.  

 Mr. Gilbert maintains that the resentencing court abused 

its discretion when it ignored the mitigation evidence presented 

through his Department of Corrections (DOC) history, accom-

plishments and the psychological evaluations by Dr. Roesch. In-

stead, the resentencing court nitpicked the DOC records,  misap-

plied Dr. Wentworth’s evaluation and basically gave little merit 

to Dr. Roesh’s conclusion.  
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Discretion may be abused if it is exer-

cised on untenable grounds or for un-

tenable reasons, such as a misunder-

standing of the law. State v. 

Quismundo, 164 Wn.2d 499, 504, 192 

P.3d 342 (2008) (citing State v. 

Rohrich, 149 Wn.2d 647, 654, 71 P.3d 

638 (2003)). 

 

State v. Enriquez-Martinez, 198 Wn.2d 98, 101, 492 P.3d 162 

(2021).  

It is apparent that the Court did not place a great deal of 

credence upon Mr. Gilbert’s efforts at rehabilitation over the 

prior 27 years. Instead the Court cites to an infraction (May 12, 

2017) which did not result in any designation of violence by Mr. 

Gilbert. (Appendix “C”-OMNI report); (WAC 137-25-030 

(709); Appendix “D”) 

DOC has established various categories of serious infrac-

tions. Mr. Gilbert’s infraction was “709- out of bounds- being in 

another offender’s cell or being in an area in the facility with one 

or more offenders without authorization.”  
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Dr. Roesch, in his testimony, stated the following concern-

ing Mr. Gilbert’s mental state 

...[T]he testing showed that he does not 

have any major mental disorders, nor 

does he have a personality disorder, 

which includes antisocial personality 

disorder.  And that finding was also the 

result of an interview and testing that 

was done by another psychologist as 

part of a parole hearing in 2017, Dr. 

Wentworth’s evaluation.   

She came to the same conclusion that 

he does not have any major mental 

health issues, does not have an antiso-

cial personality disorder or any person-

ality disorder.   

(RP 76, l. 22 to RP 78, l. 2)  
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The trial court’s misreading of Dr. Wentworth’s report re-

sulted in a conclusion that Mr. Gilbert suffered from antisocial 

personality disorders. Obviously the trial court overlooked the 

portion of that particular paragraph “this individual does not 

meet current diagnostic criteria for these disorder types and has 

not required mental health services while incarcerated” which is 

a positive factor in support of Mr. Gilbert’s rehabilitation. (CP 

256; Appendix “E”) 

 As this court recognized in State v. Gilbert, supra, p. 175 

(Gilbert I): 

...[S]entencing courts must account for 

the mitigating qualities of youth and 

have absolute discretion to consider an 

exceptional downward sentence in 

light of such mitigating factors. We 

held that sentencing courts possess this 

discretion to consider downward sen-

tences for juvenile offenders regard-

less of any sentencing provision to the 

contrary. Houston-Sconiers, 188 

Wn.2d at 21, 391 P.3d 409. 

 

(Emphasis supplied.)  
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 Furthermore, State v. Ramos, supra, p. 435 provides: 

If the juvenile proves by a preponder-

ance of the evidence that his or her 

crimes reflect transient immaturity, 

substantial and compelling reasons 

would necessarily justify an excep-

tional sentence below the standard 

range because a standard range sen-

tence would be unconstitutional. 

 

 Even though the resentencing court reduced the consecu-

tive sentence from 280 months to 240 months it obviously did so 

based upon the mandatory minimum of RCW 9.94A.540 (3)(b).  

In State v. Ramos, supra, p. 436, the Court recognized that: 

 Miller establishes a substantive rule 

that a life-without-parole sentence can-

not be imposed on a juvenile homicide 

offender whose crimes reflect transient 

immaturity. Therefore, where a juve-

nile offender facing a standard range 

life-without-parole sentence proves 

that his or her crimes reflect transient 

immaturity, the juvenile has neces-

sarily proved that there are substantial 

and compelling reasons for an excep-

tional sentence downward. Miller an-

ticipates that most juveniles will be 

able to meet this burden of proof, and 

we now explicitly hold that all juvenile 

homicide offenders must be given the 



23 

opportunity to do so at a Miller hear-

ing. 

 

 The case of State v. Delbosque, 195 Wn.2d 106, 456 P.3d 

806 (2020) consists of similar facts to Mr. Gilbert’s case.  Mr. 

Delbosque was convicted of one count of aggravated first degree 

murder and a further count of second degree felony murder.  

 The importance of the Delbosque case relates to its discus-

sion concerning the Ramos case. The Delbosque Court stated at 

122:  

...[E]very judge conducting a Miller 

sentencing in Washington must set a 

minimum term that is less than life. In 

Ramos we stated that a “standard range 

consecutive sentencing may, and in 

this case did, result in a total prison 

term exceeding the average human 

life-span – that is, a de facto life sen-

tence.” 187 Wn. 2d at 434. However, 

we did not define “de facto life sen-

tence” as a “total prison term exceed-

ing the average human life-span. Id. ra-

ther, we explicitly stated, “it is undis-

puted that Ramos’85-year aggregate 

sentence is a de facto life sentence, so 

the question of precisely how long a 

potential sentence must be in order to 
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trigger Miller’s requirements is not be-

fore us. We reserve ruling on that 

question until we have a case in which 

it is squarely presented.” Id. at 439, n.6 

(emphasis added). 

 

It is Mr. Gilbert’s position that if the Court determines to 

accept the State’s PDR then his case would be appropriate for 

making the determination that was not made in either Ramos or 

Delbosque.  

In connection with his position, he points out that the Leg-

islature has not seen fit to weigh in on the issue of de facto life 

sentences. When the Legislature enacted the Miller-fix statute it 

set a mandatory minimum sentence of twenty-five years.  

The Legislature also distinguished between those juve-

niles under 16 years of age and those 16 years of age and older. 

There was an obvious recognition that a significant difference 

existed between those age groups.  
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Insofar as the minimum 25 year term that the Legislature 

established, it also recognized in RCW 10.95.030 (3)(b) that: 

In setting a minimum term, the court 

must take into account mitigating fac-

tors that account for the diminished 

culpability of youth as provided 

in Miller v. Alabama, 132 S. Ct. 2455 

(2012) including, but not limited to, 

the age of the individual, the youth's 

childhood and life experience, the de-

gree of responsibility the youth was ca-

pable of exercising, and the youth's 

chances of becoming rehabilitated. 

 

The Legislature’s intent as outlined in subsection (2) of 

Laws of 2005, Ch. 437 clearly allows consideration of the elim-

ination of all mandatory minimum sentences for juveniles under 

that particular statute. This includes Mr. Gilbert’s conviction for 

first degree murder. See: State v. Ronquillo, 190 Wn. App. 765, 

775, 361 P.3d 779 (2015) (citing and adopting the decision in 

State v. Null, 836 N.W.2d 41, 71-75 (Iowa 2013) (“determining 

that the Miller principles are fully applicable to lengthy term-of-

years sentences, especially where a juvenile offender would face 

the prosect of geriatric release.”).  
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The Ronquillo Court noted at 784-85:  

As directed by the plain language 

of RCW 9.94A.535(1)(g), a trial court 

must look to the purposes of the Sen-

tencing Reform Act as expressed 

in RCW 9.94A.010 to determine 

whether mitigation of a consecutive 

sentence is appropriate in a particular 

case. ... 

 

“Sentencing judges should examine 

each of these policies when imposing 

an exceptional sentence under 

.535(1)(g).” State v. Graham, [181 

Wn.2d 887, 337 P.3d 319 (2014)]. 

 

Here, these purposes should be exam-

ined in light of Miller in the same man-

ner that the exceptional sentencing 

framework in O'Dell ... was examined 

in light of Miller. In that light, many if 

not all of the seven statutory purposes 

will point toward a mitigated sentence.  

 

The statutory intent, in conjunction with the Houston-

Sconiers decision, would seem to implicate the application of 

RCW 9.94A.730 (1).  
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RCW 9.94A.730 (1) provides, in part: 

 Notwithstanding any other provision 

of this chapter, any person convicted of 

one or more crimes committed prior to 

the person's eighteenth birthday may 

petition the indeterminate sentence re-

view board for early release after serv-

ing no less than twenty years of total 

confinement.... 

 

The statutory language “convicted of one or more crimes 

committed prior to the person’s eighteenth birthday” and “after 

serving no less than twenty years of total confinement” does not 

distinguish between the number of convictions that may be in-

cluded in a single judgment and sentence. Rather, it would seem 

to indicate that the sentence imposed, whether concurrent or con-

secutive, would be subject to review by the ISRB after twenty 

years of confinement.  

Mr. Gilbert has been confined for a total of 31 plus years 

at this time.  
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The recent case of Personal Restraint of Dodge, 198 

Wn.2d 826, 839, 502 P.2d 349 (2022) addresses the interrelation-

ship of RCW 9.94A.730 with the Miller-fix statute. In conjunc-

tion with that analysis the Dodge court noted in fn.6 at 839: 

While subsequent United States Su-

preme Court cases, notably Jones v. 

Mississippi, 593 U.S. ___, 141 S. Ct. 

1307, 209 L. Ed. 2d 390 (2021), have 

arguably narrowed parts of Miller's 

holding, these later developments do 

not change the plain text of the Miller-

fix statute, nor can they change the leg-

islature's intent at the time it enacted 

the statute. Moreover, state legislatures 

are free to enact laws that are more 

protective than required by the federal 

constitution, and state constitutions 

are likewise free to provide greater 

protection than the federal constitution 

requires... 

 

(Emphasis supplied.) 

The State’s position concerning a conflict with the Ramos 

case does not take into account that the law continues to develop 

as to the imposition of excessive sentences not only involving 

juveniles; but also adults.  
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The Delbosque Court’s reliance on United State v. Brio-

nes, 929 F.3d 1057, 1067 ((9th Cir. 2019) further emphasizes the 

trial court’s abuse of discretion when it  

… instructed courts to reorient the sen-

tencing analysis to a forward-looking 

assessment of the defendant’s capacity 

for change or propensity for incorrigi-

bility, rather than a backward-focused 

review of the defendant’s criminal his-

tory. 

 
CONCLUSION 

 

 The Court of Appeals decision reversing the trial court’s 

resentencing ruling should be affirmed. It does not constitute an 

issue of public importance. It does not contravene the decision in 

State v. Ramos, supra, or State v. Delbosque, supra. It comports 

with the intent of and the policy behind the SRA. It does not arise 

to an issue of constitutional magnitude.  

For a sentence of life without parole to 

be proportional as applied to a juvenile 

murderer, a sentencing court must first 

find, based on competent evidence, 

that the offender is entirely unable to 

change. It must find that there is no 

possibility that the offender could be 

rehabilitated at any point later in his 
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life, no matter how much time he 

spends in prison and regardless of the 

amount of therapeutic intervention he 

receives, and that the crime committed 

reflects the juvenile’s true and un-

changeable personality and character. 

 

... 

 

[I]n the absence of the sentencing court 

reaching a conclusion, supported by 

competent evidence, that the defendant 

will forever be incorrigible, without 

any hope for rehabilitation ........ 

Life-without-parole sentence imposed 

on the juvenile is illegal, and it is be-

yond the Court’s power to impose.  

 

Commonwealth v. Batts, 163 A.3d 410, 435 (2016).  

Mr. Gilbert has currently served thirty plus (30+) years of 

his sentence.  Twenty-five (25) years of that sentence constitute 

the mandatory minimum for the aggravated first-degree murder 

conviction.  Thus, under this new sentence he has thirteen (13) 

years remaining on the first-degree murder conviction.   

Potential release at age sixty (60) is insufficient to address 

the concerns of Graham or Miller.  It ignores the meaningful op-

portunity to demonstrate maturity and rehabilitation as required 
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to obtain release and reentry into society.  The ISRB has deter-

mined that Mr. Gilbert meets that criteria.   

Mr. Gilbert has been incarcerated since prior to his six-

teenth (16th) birthday.  He has spent two-thirds (2/3) of his life in 

prison.   

Mr. Gilbert recognizes the inherent difficulties facing trial 

courts, resentencing courts and appellate courts in attempting to 

arrive at a consensus of what constitutes a de facto life sentence.  

There exists a tension insofar as sentencing procedures are con-

cerned.  This is a tension between the legislature and the courts.   

The State’s argument that RAP 13.4 (b)(1), (3) and (4) re-

quire that the Court of Appeals decision be reversed is not well-

taken and it should be affirmed.  

 

Certificate of Compliance: I hereby certify there are 4756 

words contained in this Response. 
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DATED this 23rd day of January, 2023. 

    Respectfully submitted, 

 

   s/ Dennis W. Morgan_________________ 

   DENNIS W. MORGAN    WSBA #5286 

   Attorney for Defendant/Appellant. 

   P.O. Box 1019 

   Republic, WA 99166 

   (509) 775-0777 

   (509) 775-0776 
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